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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States for the 

District of Columbia 

Civil Action No. 5646 

i 

Security Savings & Commercial Bank, A corporation, 

Plaintiff 

j 

vs. 

George C. Aukam, One of the Judges of the Municipal Cohrt 

Defendant 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of jthe 
United States for the District of Columbia, at the 
City of Washington, in said District, at the tirpes 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Amended Complaint 

Filed March 18 1940 j 

In the District Court of the United States for the District of 

Columbia 

Civil Action No. 5646 

i 

j 

Security Savings & Commercial Bank, A corporation 9th 
& G Streets, Northwest Washington, D. C. Plaintiff 

vs. j 

i 

George C. Aukam, One of the Judges of the Municipal Court 
467 C Street, Northwest Washington, D. C. Defendant 

Your plaintiff respectfully shows: 

1. That the plaintiff, Security Savings & Commercial 
Bank, a corporation, incorporated under the laws of the 
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State of West Virginia, and doing business in the District 
of Columbia at 9th & G Streets, Northwest, sues the defen¬ 
dant, George C. Aukam, Esquire, a citizen of the United 
States, resident of the District of Columbia, and one of the 
Judges of the Municipal Court of the District of Columbia. 

2. That the plaintiff secured judgment against Jerome D. 
Eluto and Lizzie Eluto on May 28, 1934, in the sum of Two 
Hundred Forty Dollars ($240.00) attorney’s fee, costs and 
interest from November 3, 1933, case Number 285-440 in 
the Municipal Court of the District of Columbia; and on 
October 28, 1939, an attachment (garnishment) with five in¬ 
terrogatories was filed to be served on the garnishee Meyers 

B. Jacobs, employer of Jerome D. Eluto, and the 
2 same was served by the United States Marshal on 

November 4, 1939. The said Meyers B. Jacobs, gar¬ 
nishee, filed his answer on November 9, 1939, to interroga¬ 
tories three (3), four (4) and five (5), and did not answer 
interrogatories one (1) and two (2), a copy of said attach¬ 
ment and answers are herewith attached marked Exhibit 
“A’’ and it is requested that same be read and considered 
a part of Ibis complaint. 

3. Garnishment and answers were presented to the de¬ 
fendant, George C. Aukam, Esquire, one of the Judges of 
the Municipal Court of the District of Columbia, on to-wit 
the 16th day of November, 1939, for a judgment of condem¬ 
nation against Meyers B. Jacobs, garnishee, for failure to 
answer interrogatories one (1) and two (2), and the defen¬ 
dant refused to enter judgment of condemnation. The re¬ 
quest was made in accordance with the laws of the District 
of Columbia and the practice of the Municipal Court of the 
District of Columbia, there being no rules on the subject, 
and, the said Municipal Court follows the procedure of the 
District Court of the United States for the District of Co¬ 
lumbia and the said District Court has no rules on said 
subject except the law pertaining to garnishment, which is 
the same law as the law pertaining to garnishments in the 
Municipal Court. The Municipal Court and the District 
Court follow the custom and usage that judgment of con¬ 
demnation be granted when presented to the presiding Jus¬ 
tice in accordance with law. against garnishee, for failure 
to answer. 
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4. Plaintiff is without remedy unless an order is granted 
directing and ordering George 0. Aukam, Esquire, defen¬ 
dant, one of the Judges of the Municipal Court of the Dis¬ 
trict of Columbia, to enter judgment against Meyers B. 
Jacobs in favor of the plaintiff for Two Hundred Forty Dol¬ 
lars ($240.00), attorney’s fee, costs and interest from No¬ 
vember 3, 1933. 

3 Wherefore, your petitioner prays: 

1. That this Court direct and order the said George C. 
Aukam, one of the Judges of the Municipal Court of the 
District of Columbia, to grant, forthwith, judgment of cojn- 
demnation in favor of plaintiff against Meyers B. Jacobs, 
garnishee, for Two Hundred Forty Dollars ($240.00), at¬ 
torney’s fee, costs, and interest from November 3, 1933. 

2. For such further relief as justice may require or ;to 
the Court may seem just and proper. 

T. HTJNTON LEITH | 

District of Columbia, ,s\s: 

T. Hunton Leith, being first duly sworn on oath, deposes 
and says that he lias read the foregoing complaint by him 
subscribed and knows the contents thereof; that the matters 
therein stated of his own personal knowledge are true, and 
those stated upon information and belief, he believes to be 
true. 

T. HUNTON LEITH 

Subscribed and Sworn to before me this 18th day of 
March, 1940. j 

VINCENT P. BOUDREN 
(Notarial Seal) Notary Public , D. C. 

Attorneys for Plaintiff: 

JULIUS I PEYSER 

(T) 

RICHARD B. TALLEY 
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4 COPY 

Exhibit A. 

Filed March 18 1940 

In the Municipal Court of the District of Columbia 
467 C Street NW. 

No. 285,440 

Security Savings & Commercial Bank, a corp. 9th & G Sts., 
N. W. Washington, D. C. Plaintiff 
vs. 

Jerome D. Eluto, Lizzie Eluto and Charles S. Eluto 

Defendant 

The President of the United States, to the Marshal for 
said District, Greeting: 

You are hereby commanded to attach the goods, chattels, 
and credits of the defendant Jerome D. Eluto, if to be 
found in this District, of value sufficient to satisfy the plain¬ 
tiff recoverv against him in this Court in the above-entitled 
cause before this Honorable Court, on the 28th day of May, 
1934, of $240.00 with interest from Nov. 10, 1933 and $24.00 
attorney’s fee for money payable to it by the defendant, and 
$14.10 for costs of suit, and the same, so attached, safely 
keep and have before said Court, on or before the tenth 
day, occurring after the execution of this writ, that the 
same may be condemned unless sufficient cause be shown 
to the contrary; and, if said goods, chattels, or credits be 
attached in the hands or possession of any person or per¬ 
sons other than the defendant, notify such person or per¬ 
sons of such seizure, and warn h to appear before said 
Court, within the time aforesaid, to show cause why the 
same should not be condemned and execution thereof had 
according to law. And have then and there this writ, so in¬ 
dorsed as to show when and how you have executed it. 

Witness The Honorable George C. Aukam, presiding 
Judge of the said Court, the Oct. 28, 1939 dav of October, 
A. D. 1939 

/s/ BLANCHE NEFF, 

Clerk. 

(Municipal Ct. Seal) 

By. 


Assistant Clerk. 
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RICHARD B. TALLEY 
1039 Investment Bldg. 
National 9315 
Attorney for Plaintiff 


Notice 

i 

October 28, 1939 

i 

To Meyer B. Jacobs 5830 Georgia Avenue, N. W., Garini- 
shee Residence: 701 Quackenbos St., N. W. 

You are hereby notified that any property or credits of 
Jerome D. Eluto, (also known as Jerry Eluto, or Isadqre 
Eluto) in your hands are seized by virtue of the foregoing 
writ of attachment, and you are hereby warned to appear 
in said Court, on or before the tenth day, after service 
hereof, and show cause, if any there be, why the property 
or credits so attached should not be condemned and execu¬ 
tion thereof had. 

JOHN B. COLPOYS 
U. S. Marshal. 

By /s/ T. L. DOYLE j 

Deputy. 

! 

Received October 28, 1939 U. S. Marshal. 


5 No. 285 440 Security Savings & Commercial Batik, 

a corp. vs. Jerome D. Eluto Lizzie Eluto and Charles 

S. Eluto Attachment on a Judgment Issued. 

., 19 Attached credits in the hands of. J.. 

.and served.with 

copies of this Writ, Interrogatories, and Notices as Gar¬ 
nishee of Defendant.,19 


.Marshal. By.j.. 

.Deputy. Filed Nov. 9, 1$39 

Municipal Court District of Columbia Judgment.j.. 

.Judge. 

Received By Mail 

To Meyer B. Jacobs 5830 Georgia Ave., N. W. Garnishee: 
You are required to answer the following interrogatories, 
under oath, within ten days after service thereof. And 
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should you neglect or refuse so to do, judgment may be en¬ 
tered against you far an amount sufficient to pay the plain¬ 
tiff’s claim, with interest and costs of suit. 

/s/ RICHARD B. TALLEY 
Attorney for 


Interrogatories to be Answered by Garnishee 


1st. Were you at the time of the service of the annexed 
writ of attachment, or have you been between the time of 
such service and the filing of your answer to this interroga¬ 
tory indebted to the defendant Jerome D. Eluto, and, if so, 
how, and in what amount? 

Answer. 

2d. Had you at the time of the service of the annexed 
writ of attachment, or have vou had between the time of 
such service and the filing of your answer to this interroga¬ 
tory, any goods, chattels, or credits of the defendant Jerome 
D. Eluto in your possess or charge, and is, so, what. 

Answer. 

3d. Is the defendant, Jerome D. Eluto, employed by you 
and if he is, what is the date and amount last paid to him? 
/s/ Yes, October 28, 1939.—$18.00 

4th. How much is the defendant, Jerome D. Eluto, paid 
and is it the form of a salarv or commission? 

/s/ $18.00 per week, Represents Salary Based against 
Commission on sales. 

5th. Is the defendant, Jerome D. Eluto, paid on regular 
designated pay days (each week, twice a month, etc.) and if 
he is, when are these pay days? 

/s/ Each week, Everv Saturdav 

/s/ MEYERS B. JACOBS 

Subscribed and sworn to before me this 8th day of No¬ 
vember, 1939 

/s/ ROSE M. ELMO (Seal) 

(Prince Geo. County) 
(Rose Mary Elmo) 
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G Motion to Dismiss Amended Complaint 

Filed March 19 1940 j 

* # # 

i 

The defendant, George C. Aukam, through his counsel, 
moves to dismiss the amended complaint filed herein, for 
the reason that it fails to state a claim for which relief can 
be granted. 

ELWOOD H. SEAL 
W 

Corporation Counsel, D. C. 

VERNON E. WEST 
Principal Assistant Corpora¬ 
tion Counsel, D. C. 

JAMES W. LAUDERDALE j 
Assistant Corporation Coun¬ 
sel, D. C. 

Attorneys for Defendant. 


Order Granting Motion to Dismiss the 
Amended Complaint 

Filed April 5—1940 | 

• # « 

Upon consideration of the motion to dismiss filed by the 
defendant in the above-entitled cause, and after argument 
of counsel for the respective parties, it is by the Court this 
5th day of April, 1940, 

Ordered, that the motion to dismiss the amended com- 
plaint is hereby granted and the amended complaint j is 
herebv dismissed. 

DANIEL W. O’DONOGIIUE i 
Justice 

Consent as to form: 

JULIUS I PEYSER 
Atty for Bank 


7 Notice of Appeal 

Filed April 8 1940 ! 

* * * 

The plaintiff, Security Savings & Commercial Bank,! a 
corporation, hereby gives notice that it is taking an appeal 
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from the order of the District Court dated the 5th day of 
April, 1940, granting the motion to dismiss the amended 
complaint in the above case. Said appeal is taken to the 
United States Court of Appeals for the District of Co¬ 
lumbia. 

JULIUS I. PEYSER 
RICHARD B. TALLEY 
Attorneys for Plaintiff 


Memorandum 

April 9 1940 

Cost bond ($250.00) on appeal—filed. 


8 Assignment of Errors 

Filed April 23 1940 

• • • 

1. The Court erred in sustaining defendant’s Motion to 
Dismiss. 

2. The Court erred in holding that the defendant’s action 
in the Municipal Court was a matter of discretion. 

3. In other matters apparent of record. 

JULIUS I. PEYSER 
(T) 

RICHARD B. TALLEY 
Attorneys for Plaintiff 


Designation of Record 
Filed April 23 1940 


The petitioner, Security Savings & Commercial Bank, 
designates the record on appeal herein as follows: 

1. Amended Complaint, of the plaintiff. 

2. Motion to Dismiss Amended Complaint. 

3. Order Dismissing Amended Complaint. 

4. Judgment of Court and date thereof. 

5. Memo: Notation of Appeal; Approval of cost bond 
on appeal and dates thereof. 
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6. The Assignment of Errors. 

9 7. This Designation. 

JULIUS I. PEYSER 

(T) ! 

RICHARD B. TALLEY 

Attorneys for Plaintiff j 

Service of copy of foregoing acknowledged this 23rd dajy 
of April, 1940. 

JAMES W. LAUDERDALE I 

CHGr 

CHESTER H. GRAY 


10 District Court of the United States for the 

District of Columbia 

! 

United States of America, j 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of tile 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 9, both inclusive, 
to be a true and correct transcript of the record, accordiilg 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 5646, Civil Action, 
wherein Security Savings & Commercial Bank, a corpora¬ 
tion, is Plaintiff and George C. Aukam, one of the judges 
of the Municipal Court, is Defendant, as the same remaihs 
upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 15th day of May, 194b. 

* i 

C. E. STEWART, j 

(Seal) Clerk. 

Endorsed on Cover: No. 7679 Security Savings & Com¬ 
mercial Bank, Appellant, vs. Aukam &c. United States 
Court of Appeals for the District of Columbia Filed May 
16 1940 Joseph W. Stewart, Clerk. 
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United States Court of Appeals for the 
District of Columbia 


APRIL TERM, 1940 


No. 7679 


SECURITY SAVINGS & COMMERCIAL BANK,! 
a Corporation, Appellants, 

i 

VS. 

GEORGE AUK AM, One of the Judges of the Municipal 

Court. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THU 

I 

DISTRICT OF COLUMBIA. 


BRIEF FOR THE APPELLANTS. 

This is an appeal from the order of the United States 
District Court for the District of Columbia sustaining fhe 
motion to dismiss amended complaint entered in the cause 
below on April 5, 1940. 

On May 28, 1934, the appellant obtained a judgment! in 
the Municipal Court of the District of Columbia against 
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Jerome D. Eluto and Lizzie Eluto for $240.00, attorney’s 
fee, costs and interest from November 3, 1933. 

On October 28, 1939, an attachment (garnishment) with 
five interrogatories was issued against, and served on No¬ 
vember 4, 1939, on Meyer B. Jacobs, the employer of Je¬ 
rome D. Eluto (R. 4, 5, 6). 

The third, fourth, and fifth questions are not usually 
found in interrogatories, and were written in by typewriter 
(R. 6). 

The garnishee, Meyer B. Jacobs, filed his return and an¬ 
swers to the interrogatories, failing to answer 1 and 2, but 
answered the third interrogatory by “Yes, October 28, 
1939—$18”, the fourth interrogatory by “$18.00 per week, 
represents salary based against Commission on sales’’, and 
the fifth interrogatory bv “Each Week, everv Saturday” 
(R. G). 

On November 10,1939, the garnishment and answers were 
presented to the appellee, George C. Aukam, one of the 
Judges of the Municipal Court, for a judgment of con¬ 
demnation against Meyer B. Jacobs, garnishee, for failure 
to answer interrogatories one and two and the appellee re¬ 
fused to enter judgment of condemnation, and no entry was 
made on the docket of the Court. 

On February 1,1940, a complaint was filed in the District 
Court, asking that the Court direct and order the said 
George C. Aukam, one of the Judges of the Municipal Court 
of the District of Columbia, to grant forthwith, judgment 
of condemnation in favor of appellant against Meyer B. 
Jacobs, garnishee (R. 1, 2, 3, 4, 5, and 6). 

Counsel for the appellee filed a motion to dismiss com¬ 
plaint (R. 7). Hearing was had on the motion to dismiss 
and on April 5, 1940, an order was entered sustaining the 
motion to dismiss the amended complaint (R. 7). 




3 


Assignments of Error. 

i 

“1. The Court erred in sustaining defendant’s Motion 
to Dismiss.” 

i 

“2. The Court erred in holding that the defendant’s fic¬ 
tion in the Municipal Court was a matter of discretion.”; 

“3. In other matters apparent of record” (R. 8). 

i 

Argument. 

The Code of Laws for the District of Columbia (Title 
24, Chap. 11, Sec. 293) is definite in its language, specifically 
setting out that if a garnishee admits credits, a judgment 
shall be entered against him, and further states that ‘i‘if 
the garnishee shall have failed to answer the interrogatories 
served on him, or to appear and show cause why a judg¬ 
ment of condemnation should not be entered, such judg¬ 
ment shall be entered against him for the ivhole amoiint 
of the plaintiff’s judgment and costs , and execution sligll 
be had. thereon .” (Italics added.) 

The garnishee had notice that he was required to answer 
the interrogatories or to appear in Court within 10 days 
and show cause why a judgment would not be rendered 
against him. He failed to answer the interrogatories j in 
full and he failed to appear in Court. This same situation 
was found in a case decided bv this Court in Ostrow et\ al 
vs. McNeal, 68 App. D. C. 69, 93 F. 2nd, 228, in which the 
Court said: 

“ * * * A garnishee is not excused from answering a 
proper question, merely because it is inaptly combined 
with improper queries in a single interrogatory, whereas 
in this case, the proper question is clear and is easily sep¬ 
arable from the remainder of the interrogatory.” 
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“Nor can we agree with appellant’s contention, that, 
solely by reason of their unequivocal answers to the first 
and second interrogatories, they were excused from answer¬ 
ing the third. The plaintiffs were entitled to probe further, 
by means of proper questions, in order to ascertain whether 
the appellants were in fact in possession of chattels, money, 
or credits of the defendants, and whether appellants were 
in fact indebted to the defendants. The second portion of 
the third interrogatories, as we have stated above, was 
such a proper question.” 

In the present case, the answers to interrogatories 3, 4, 
and 5 do not answer interrogatories 1 and 2. 

Therefore, the failure of the garnishee to answer the in¬ 
terrogatories gives the appellants a right to a judgment for 
the full amount of the plaintiff’s judgment. 

Attention is directed to the language in Section 293 of 
the Code wherein it states “judgment shall be entered.” 

The appearance of the word “shall” makes the granting 
of a judgment mandatory and not merely permissive. In 
57 C. J. 548, in discussing the meaning of “shall,” it is 
stated that: 

“ * * * when a right to a person or property is lost 
or destroyed by a failure to do an act within a limited 
time, it is given a mandatory effect, and it ought to be con¬ 
strued as meaning ‘must,’ for the purpose of sustaining or 
enforcing an existing right, but need not be so construed 
for creating a new one.” 

Concluding that the plaintiff in the Municipal Court 
should be granted a judgment against the garnishee, brings 
forth the query of an appeal. This can be answered in sub¬ 
stance by the fact that there is no right of appeal from 
the Municipal Court. The theory and mechanics of apply¬ 
ing to this Court for a Writ of Error does not amount to 
an appeal. And even if it should be regarded as the equiva- 
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lent of an appeal, it should be noted, in the instant case, 
that there is no entry on the docket of the Municipal Cohrt 
from which to appeal. The absence of an entry made! it 
necessary to apply to the District Court to order the jucjgc 
of the Municipal Court to enter a judgment. 

Although the writ of mandamus was abolished by Rule 
81b of the Rules of Civil Procedure, this Court has lnjdd 
that, “it is assumed that similar relief is still available aind 
that substantive rights of the parties are governed jby 
principles which have formerly been applied in mandamus 
cases.” 

Levine vs. Farley , 70 App. D. C. 381, 107 F. 2d, 186, 
also 

Allison vs. Interstate Cow. Com ., 70 App. D. C. 373, 
107 F. 2d, 180. 


High’s Extraordinary Legal Remedies, discusses the writ, 
of mandamus at some length and states that: 

“It [mandamus] must be said to remain in this counljry 
an extraordinary remedy at law in the same sense that 
injunction is an extraordinary remedy in equity. The in¬ 
junction is preventive and conservative, its object being! to 
preserve matters in status quo. Mandamus is remedial, 
tending to compel action, and redress past grievances.’! 

i 

The Supreme Court of the United States in its opinion 
given by Chief Justice Fuller in the case of The Commis- 
sioners of Brownsville vs. Loogue, 129 U. S. 493, 32 L. Ed. 
780, stated that: 

i 

“Mandamus lies to compel a party to do that which; is 
his duty to do without it. It confers no new authority, aind 
the party to be coerced must have the power to perform 
the act.” 








6 


In the later case of Hudson vs. Parker, 156 U. S. 277, 30 
L. Ed. 425; the Supreme Court said: 

“The discretion of the judge, indeed, in a matter in¬ 
trusted by law to his judicial determination, cannot be con¬ 
trolled by writ of mandamus. But, if he declines to exer¬ 
cise his discretion or to act at all, when it is his dutv to do 
so, a writ of mandamus may be issued to compel him to 
act.” 


Therefore, we maintain that if the Court below did com¬ 
mit error in granting the motion to dismiss and in failing 
to assume jurisdiction and to order *the Judge of the 
Municipal Court to enter a judgment of condemnation, 
the only way to afford the appellant the benefit of his right 
to a judgment would be by way of mandamus. 

Respectfully submitted, 

Julius I. Peyser, 

Aaron W. Jacobson, 
Richard B. Talley, 
Attorneys for Appellant. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


April Term, 1940 
No. 7679 


SECURITY SAVINGS & COMMERCIAL BANK. 

A CORPORATION, 

Appellant. 

vs. 

GEORGE C. AUKAM, ONE OF THE JUDGES OF THE 

MUNICIPAL COURT. 

Appellee. 


BRIEF FOR APPELLEE 

The facts contained in appellant’s brief are correct, except i 
the statement that no entry was made on the docket of the | 
Court. There is no mention in the complaint that the appellee ; 
refused to enter the judgment on the docket of the Court. 


SUMMARY OF ARGUMENT 

I. The Court is without jurisdiction to grant the relief prayed 1 
for want of necessary and indispensable party. 

II. Mandamus will not issue unless the thing sought to be re-! 
quired has been demanded of and refused by the official against 
whom the proceeding is brought 

III. Mandamus will not issue where there is any other plain,! 
adequate, and complete remedy. 


1 
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ARGUMENT 

I 

The Court is without jurisdiction to grant the relief prayed for 
want of necessary and indispensable party. 

The appellant in this case sought to have the lower court 
compel the appellee to enter a judgment of condemnation 
against Meyers B. Jacobs, garnishee, without making him a 
party to this proceeding and without giving him an opportun¬ 
ity to be heard. This, no court has jurisdiction to do. It is 
apparent from the complaint that the appellee herein is not 
the real party in interest, but that the garnishee is the real 
party in interest. It is he who will be made to suffer by the 
granting of the relief prayed and not the appellee. 

In the case of Hyman v. Rudolph, 52 App. D.C. 105, 281 
Fed. 1017, the Commissioners of the District advertised for 
bids for the construction of a school building. An Act of Con¬ 
gress required the work to be awarded to “the lowest respon¬ 
sible bidder.'’ Hyman was the lowest bidder, but his bid was 
rejected by the Commissioners and the contract was awarded 
to one Wyne, the next lowest bidder. Hyman thereupon 
brought a bill in equity to restrain the Commissioners from 
completing and delivering the contract to Wyne. but failed to 
name Wyne as a party defendant. In holding the bill must be 
dismissed this Court said: 

“Consideration of the merits may be avoided, since 
defect of parties is apparent. Wyne should have been 
made a party defendant. The bill is aimed specially 
at the destruction of his rights under the award. 
Roberts v. Bradfield, 12 App. D. C. 453; Foltz v. 
Payne, 269 Fed. 671. 50 App. D. C. 155; Brady v. Fall. 

52 App. D. C. 43. 2S0 Fed. 1017.” 

In the case of Roberts v. Bradfield, 12 App. D. C. 453, a 
suit was brought by a taxpayer of the District of Columbia 
to enjoin the Treasurer of the United States from paying out 
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i 

i 

I 

i 

j 

any monies of the United States or the District of Columbia! 
to Providence Hospital under a contract between that hospital 
and the Commissioners of the District of Columbia. No ob-j 
.jection was made in the court below to the nonjoinder as: 
parties defendant of the hospital or the Commissioners. On| 
appeal this Court said: i 

| 

“The persons directly interested in defending this 
suit are the parties to the contract which the plain¬ 
tiff seeks to annul. They are the Commissioners of 
the District, on the one hand, who have acted in the 
performance of a duty imposed by law; and the Provi¬ 
dence Hospital, on the other, which has promised a 
consideration valuable in law. 

* * * * * * * 


“The defect being palpable and having been 
pressed upon our attention on the argument, we have 
no doubt of our power—indeed, it is questionable if 
it is not our duty—to reverse the decree because of 
the omission of the plaintiff to bring into the contro¬ 
versy the parties aforesaid who are directly and sub¬ 
stantially interested in the result. California v. 
Southern Pacific Co.. 157 U. S. 229. 255; X. O. Water 
Works Co. v. New Orleans, 164 U. S. 471. 4S0." 

The case of Goldberg v. Daniels, 231 U. S. 218, was a man- j 
damus proceeding to compel the Secretary of the Navy to j 
carry out the terms of a bid in response to advertisements j 
for the sale of a naval vessel. The Court, in denying the writ ; 
of mandamus, said: 

i 

i 

i 

! 

“The United States is the owner in possession of 
the vessel. It cannot be interfered with behind its 
back and as it cannot be made a party this suit must 
fail. * * * ” 

j 

In the case of Brady v. Work, 263 U. S. 435, a bill in equity j 
was brought to enjoin the Secretary of the Interior from issu- i 


i 
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ing a patent for a homestead to one Harner, the person whom 
the administrative officers of the Government had held to be 
entitled to the patent. The Court said: 

“* * * Clearly the controversy between the plain¬ 
tiff and those officers involving the granting of a pat¬ 
ent to her (Harner) can not be settled without her 
presence in court.” 

In the case of Foltz v. Payne, 50 App. D. C. 155, 269 Fed. 
671, the Court, in dismissing a bill similar in nature to that 
in the case last cited, said: 


“Ranney is not made a party to the bill although 
it plainly appears that he is a party in interest. The 
court is asked to strike down the departmental rulings 
that he has met the requirements as to the validity 
of the water stock and that the Grasswick entry is 
confirmed for patent. * * * It is clear that the ob¬ 
ject of the bill is to deprive Ranney of any equitable 
right in the land involved. Surely this ought not to 
be done without giving him a day in court. We 
therefore affirm the decree on the ground that Ran¬ 
ney is an indispensable party.” 

In the case of Dougherty v. Keane, 60 App. D. C. 24S, 50 
Fed. (2d) 1013, the District of Columbia had contracted to 
purchase certain land “free from all incumbrances.” The 
property was subject to a lease which under its provisions 
could be terminated upon condemnation or purchase of the 
land by the “Government”. The District refused to complete 
the contract and the vendor brought suit for specific perform¬ 
ance. Whether specific performance should be granted de¬ 
pended upon a construction of the word “Government” in the 
lease, that is. whether it included the Government of the Dis¬ 
trict of Columbia as well as the Government of the United 
States. The lessee was not named as a party. The lower 
court decreed specific performance, but the decree was reversed 
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by this Court on the ground that all necessary parties were 
not before the Court, this Court saying: 

I 

‘*(1) it is settled law that a court of equity will 
not enter a decree in a cause until all necessary par¬ 
ties are before the court. Foltz v. Payne, 50 App. 

D. C. 155, 2G9 F. 671; Hyman v. Rudolph, 52 App. 

D. C. 105, 281 F. 1017. A decree ‘should terminate 
and not instigate litigation.’ Caldwell v. Taggart, 

4 Pet. 190, 202, 7 L. Ed. 828. j 

“(2) In the present case, only one year of the 
seven-year term of the lease had expired. Counsel 
for appellants in their brief frankly state that, but 
for the failure to make the lessee a party, appellants 
would have been satisfied with the decree. Not bein'/ 
a party, the lessee of course is not bound by the de¬ 
cree. Should the decree be affirmed, the District j 
would be put to the hazard and expense of another 
suit to obtain possession of the property, a burden 
that in equity should be born by appellee.” (Italics 
supplied) 

In the case of Green v. Brophy, _App. D. C._ ,! 

110 Fed. (2d) 539. decided January 15. 1940, the plaintiff 
brought an action as trustee to recover a certain fund which! 
the Aluminum Workers’ Union, an A. F. of L. Union, trans-i 
ferred to the defendant in trust for the use and benefit of| 
said Union. The defendant moved that the complaint be dis-j 
missed on several grounds, one of which was the failure of! 
the plaintiff to join the Aluminum Workers’ Union as an; 
indispensable party. The motion was sustained by the lower! 
court and this Court, in affirming the decision, said: 

i 

s 

“The only question presented on this appeal from 
the order of the District Court dismissing the com¬ 
plaint is whether it appears from these allegations 
of the complaint that indispensable parties to this 
action have not been joined. 

“Indispensable parties have been defined by this 
court as ‘all whose interests will be affected by the 
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decree, that is, all persons materially interested either 
legally or beneficially in the subject matter of the 
suit. . .’ Balter v. Ickes, 67 App. D, C. 112, 115, S9 
F. (2d) 856. S59; Ducker v. Butler.-App. D. C. 

. _ 104 F. (2d) 236; Flynn v. Brooks,- 

App. D. C_, 105 F. (2d) 766, (Xo. 7216 decided 

May 22, 1939). Other judicial pronouncements have 
been to the same effect. See Franz v. Buder, 11 F. 

(2d) $54. 856. 857 (CCA 8) * * # ” 

If this Court should direct the appellee to enter a judgment 
of condemnation, the decision would not be res judicata as to 
the garnishee, and he would have the right to petition this 
Court for a writ of error to review the judgment of condemna¬ 
tion to determine whether or not his answers to the garnish¬ 
ment were full and complete. Had appellant petitioned this 
Court for a writ of error to review the decision of the appellee, 
the garnishee would have been before this Court and the de¬ 
cision of this Court would then of course be binding upon him. 

II 

Mandamus will not issue unless the thing sought to be required 
has been demanded of and refused by the official against whom 

the proceeding is brought. 

It appears from appellant’s brief that it has now changed 
the theory of its case. The record shows that appellant based 
his complaint on the fact that the Municipal Court refused 
to grant judgment of condemnation against the garnishee— 
not that the Municipal Court had failed to enter its findings 
on the docket. There is no allegation in the complaint that 
appellee failed to enter his findings on the docket and if. even 
this in fact be the case, there is no allegation that appellant 
made a demand that the entry be made. Therefore, appellant 
is in no position to seek relief by way of mandamus. 

It is well settled that an action for a writ of mandamus will 
not lie unless the thing sought to be required has been de- 
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manded of. and refused by, the public official against whomj 
the proceeding is brought. 

In the case of United States ex ret. Lewis v. Boutwell, 17! 

t • i 

Wall. 604. the rule was laid down as follows: 

i 

i 

“Hence, it is an imperative rule that previous to 
making application for a writ to command the per¬ 
formance of any particular act, an express and dis¬ 
tinct demand or request to perform it must have 
been made by the relator or prosecutor upon the de¬ 
fendant, and it must appear that he has refused to 
comply with such demand, either in direct terms or 
by conduct from which a refusal can be conclusively 
inferred. Tapp, Mandamus, 2S3.” 

In the more recent case of Wilbur v. United States, 2Sli 
U. S. 206. 218. it was said: 

“Mandamus is employed to compel the perform¬ 
ance, when refused, of a ministerial duty, this being 
its chief use.” j 

| 

In the case of Goldsmith v. Board of Tax Appeals, 270 U. S.| 
117, 123. the Court said: 

i 

“Until he had sought a hearing from the Board and 
been denied it, he could not appeal to the courts for 
any remedy and certainly not for mandamus to com¬ 
pel enrollment.” 

And this Court, in the case of Richards v. Davison, 45 App.j 
D. C. 395. 401. said: 


“Assuming that appellee would have been entitled 
to a hearing at some stage before the commissioners, 
the record discloses no request therefor. * * * Hav¬ 
ing failed to request a hearing before the commission¬ 
ers. appellee cannot complain now that he did not 
have one. Smith v. Hitchcock, 226 U. S. 53.” 
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In the case of Commissioners of East Northport Fire Dis¬ 
trict v. Xorthport Water Works, 261 X. Y. Supp. 493. it was 
said: 


“The court is of the opinion that a demand as 
a basis for a mandamus order must be clear and ex¬ 
plicit. and the petitioners may not secure a manda¬ 
mus order based upon a demand for more than they 
are entitled to receive.” 


Ill 

Mandamus will not issue where there is any other plain, adequate, 

and complete remedy. 

The appellant, by its complaint, sought to have the lower 
court review the decision of the appellee in failing to enter 
judgment of condemnation against the garnishee. Mandamus 
will never issue where there is any other plain, adequate, and 
complete remedy. It is apparent from the complaint that the 
garnishee did answer some of the interrogatories, and there¬ 
fore it was within the jurisdiction of the appellee to determine 
whether or not the answers were sufficient and complete. 

Appellant is here trying to compel the appellee to grant a 
judgment of condemnation against the garnishee for the full 
amount of its judgment against the defendants Jerome D. 
Eluto and Lizzie Eluto, even though it is apparent from the 
record that the garnishee has attempted to answer the 
interrogatories served upon him. Unquestionably the ap¬ 
pellee was right in refusing to grant judgment of condemnation 
without first giving the garnishee a further opportunity to 
more fully answer the interrogatories. In the case so strongly 
relied upon by appellant, namely, Ostrow v. McXeal, 68 App. 
D. C. 69, it will be observed that this Court in its opinion 
states: 


“Counsel for the plaintiff thereupon, after the ex¬ 
piration of the ten-day period prescribed by section 
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1089, D. C. Code 1901 (section 2S7 ? T. 24. D. C. Code. 
1929). moved the court for judgment against the 
garnishees Ostrow. Glassman, and General Finance, 

Inc., by reason of their failure to answer interrogatories 
served upon them. The court denied this motion and 
allowed the garnishees five days within which to an¬ 
swer the interrogatories. Xo answers having been 
filed within the time set. the court entered a default 
judgment * * V’ 

The trial court in that case apparently was of the opinion 
that it had authority to refuse to grant a motion for judgment 
of condemnation where all of the interrogatories were nof 
answered by the garnishee, and apparently this Court also 
was of the opinion that the lower court acted within its aut 
thority. for nowhere in its opinion was any criticism made 
concerning the action of the lower court in refusing to grant 
the motion for judgment of condemnation and the allowance 
of additional time to the garnishee to answer. 

Section 29. Chapter 1, Title 18 of the 1929 Code provides[ 
in part, as follows: 

j 

“Any party aggrieved by any final judgment of the 
municipal court may seek a review thereof by the 
Court of Appeals of the District of Columbia * * *”. 

In the case of Sykes v. Jenny Wren Company, 64 App. D. CL 
379. 78 F. (2) 729, the Court said: 

i 

i 

‘‘We think that the lower court erred in overruling 
the motion of the Commission to dismiss the plain¬ 
tiff’s bill. There are two grounds upon which we base 
this conclusion. 

“First, the remedy sought by the plaintiff is by way 
of injunction; it is the established rule that a pro¬ 
ceeding in equity for an injunction cannot be main¬ 
tained where the complaining party has a plain, ade¬ 
quate, and complete remedy at law for the right sued 
upon. The plaintiff below was provided with such a 
remedy by way of appeal to this court. * * *” 
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To the same effect is American Sumatra Tobacco Corpor¬ 
ation v. Securities & Exchange Commission, 6S App. D. C. 77. 
1)3 F. (2). 236. 

It is well settled that the right to petition this Court for 
a writ of error is a plain, adequate, and complete remedy at 
law. In the case of Cave v. Rudolph , 53 App. 1). C. 12, 287 
F. 989. this Court, is sustaining a motion to dismiss a petition 
for a writ of mandamus, said: 


“It is of course axiomatic that in general courts of 
equity will not take jurisdiction of causes for which 
there exists a plain, adequate, and complete remedy 
at law. 21 Corpus Juris, p. 41. In the instant case 
the issue relates to the validity of the aforesaid ordi¬ 
nance. The ordinance, however, can only be enforced 
against the plaintiffs by an arrest and prosecution 
before the police court of the District. That court is 
a law court, upon which jurisdiction in such cases has 
been conferred by statute; and in case of an arrest 
under the ordinance the defendant would be entitled 
to contest its validity in that court upon the same 
principles as would be applicable in a court of equity. 

If the ordinance should be found invalid at law. the 
defendant would be discharged. Furthermore, the 
decision of the police court in such a case would be 
reviewable upon a writ of error to this court. It ap¬ 
pears accordingly that the final relief of such a defen¬ 
dant, and the mode of obtaining it, at law. would be 
as efficient as in equity; and that in either case the 
decision upon the ordinance would be reviewable by 
this court.” 

Also, in the case of McKee v. Rudolph , 56 App. D. C. 207. 

12 F. (2) 148. this Court said: 

“We think that the lower court was right in dis¬ 
missing this bill. The appellants, as defendants in 
the police court, are entitled to rely upon the identical 
claims which they present in this suit, and to have 
them passed upon according to the same principles 
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as here. Moreover, they have the right to apply for 
a review by this court of the judgment of the police 
court, should it be adverse to them. They have there¬ 
fore a plain, adequate, and complete remedy at law 
for the protection of the rights claimed by them. 
Under such circumstances, equity will not take jur¬ 
isdiction to enjoin a threatened prosecution for the 
violation of a criminal statute, nor to stay criminal 
proceedings already commenced. In re Sawyer, 124 
U. S. 200. S S. Ct. 4S2. 31 L. Ed. 402; Rudolph v. 
Lockwood. 55 App. D. C. 101, 2 F. (2d) 310. * * * ” 


El wood H. Seal, 

Corporation Counsel , D. C.. 

Vernon E. West, 

Principal Assistant Corporation Counsel, I). C., 
James W. Lauderdale, 

Assistant Corporation Counsel , D. C., 
Attorneys for Appellee. 



